BOARD  OF  INQUIRY  (Human  Rights  Code) 


m  THE  MATTER  OF  the  Ontario  Human  Rights  Code,  1981,  S.O.  1981,  c.53,  as  amended; 

AND  IN  THE  MATTER  OF  the  Complaint  of  Aziz  Chowdhury  dated  February  17,  1987, 
alleging  discrimination  in  employment  on  the  basis  of  race,  colour,  ancestry,  place  of  origin, 
ethnic  origin  and  harassment. 
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DECISION  ON  PRELIMINARY  MOTIONS 


This  complaint  involves  a  claim  by  Aziz  Chowdhury  that  his  right  to  equal  treatment  with 
respect  to  employment  and  right  to  freedom  from  harassment  in  the  workplace  have  been 
infringed  because  of  his  race,  ancestry,  colour,  place  of  origin  and  ethnic  origin,  contrary  to 
sections  4(1),  4(2)  and  8  of  The  Human  Rights  Code.  S.O.,  c.53,  as  amended.  At  the  outset  of 
the  hearing,  counsel  for  the  respondent  brought  a  motion  for  disclosure  of  additional  material 
from  the  Commission.  This  board  made  an  oral  ruling  directing  disclosure  of  some  of  the 
specified  documents,  and  refusing  to  direct  disclosure  of  others.  Counsel  for  the  respondent 
indicated  his  intention  to  make  application  for  judicial  review  of  the  order,  and  requested  an 
adjournment  of  the  hearing.  Counsel  for  the  Commission  objected  to  the  proposed  adjournment. 

To  expedite  the  proceedings,  this  board  decided  to  continue  with  the  hearing  on  the  remaining 
preliminary  matters,  recognizing  the  rights  of  both  parties  to  make  additional  arguments 
regarding  the  preliminary  issues  in  future,  should  any  court  decide  to  order  further  disclosure 
upon  judicial  review.  This  decision  will  canvass  the  arguments  to  stay  the  proceedings  on 
several  other  grounds. 

I.  Delay 

Counsel  for  the  respondent  claimed  that  the  Commission  had  not  acted  in  an  expeditious  manner 
in  investigating  Mr.  Chowdhury 's  complaint,  and  that  this  had  rendered  it  impossible  for  the 
respondent  to  present  an  adequate  defence.  The  complainant  is  the  Co-ordinator  of  Technical 
Services  at  the  Windsor  Public  Library,  a  position  he  has  held  for  some  seventeen  years.  The 
current  dispute  originated  in  December  1984,  when  the  complainant  took  issue  with  his  rate  of 
pay.  It  is  alleged  that  this  matter  prompted  a  number  of  verbal  discussions  between  Mr. 
Chowdhury  and  Fred  Israel,  the  Director  of  the  Windsor  Public  Library,  during  December, 
January  and  February.  In  April  1985,  the  respondent  Library  Board  apparently  commenced  a 
salary  review  process  which  resulted  in  an  increase  to  the  complainant's  salary,  authorized  in 
January  1986  but  not  actually  paid  until  June  1986.  The  complainant  alleges  that  between  April 
1985  and  January  1987,  he  experienced  "a  course  of  conduct  from  the  Library  Board  and  Mr. 
Israel  that  he  perceives  to  be  discriminatory. "  On  17  February  1987,  he  filed  a  complaint  under 
the  Code. 

Fact-finding  conferences  took  place  in  May  1987,  and  the  Commission's  investigation  took  from 
August  1987  until  April  1992.  The  bulk  of  the  delay  at  this  stage  of  the  process  was  attributed 


to  the  Commission.  The  investigating  officer,  Anne  Carrick,  was  seconded  to  Toronto,  became 
ill,  took  a  pregnancy  leave  in  February  1988,  an  extended  pregnancy  leave  due  to  the  birth  of 
twins  in  August  1988,  and  another  pregnancy  leave  in  1990.  Mr.  Chowdhury 's  health  problems 
during  this  period  also  delayed  the  investigation.  On  26  April  1991,  counsel  for  the  respondents 
objected  to  the  delay,  noting  that  "the  continuing  inability  of  the  Commission  to  complete  its 
investigation  into  this  matter  is  prejudicial  to  my  clients,  offensive  to  the  principles  of  natural 
justice,  and  in  violation  of  their  Charter  rights. "  [Counsel  for  the  respondent  did  not,  however, 
argue  the  Charter  on  this  point  at  the  hearing  before  me.] 

Although  there  was  some  debate  about  this,  it  is  my  finding  that  there  were  further  investigation 
and  conciliation  efforts  between  April  1991  and  April  1992.  In  April  1992,  the  investigating 
officer  completed  her  file  and  recommended  that  a  board  of  inquiry  not  be  appointed.  After 
being  apprised  of  this,  both  the  complainant  and  the  respondents  directed  correspondence  to  the 
Commission.  The  matter  was  referred  to  the  Human  Rights  Commissioners,  who  returned  the 
file  to  the  investigating  officer  for  further  work.  There  is  some  indication  that  further  efforts 
were  then  made  towards  conciliation.  A  second  officer,  J.C.  McKinnon,  completed  the 
additional  investigation  and  filed  his  report  recommending  that  a  board  of  inquiry  not  be 
appointed  on  2  August  1994.  Both  parties  again  corresponded  with  the  Commission  regarding 
this  report.  On  16  November  1994,  the  Commission  directed  the  appointment  of  a  board  of 
inquiry  pursuant  to  s.36(l)  of  the  Code.  This  board  was  appointed  by  the  Minister  of  Citizenship 
on  16  January  1995. 

In  assessing  whether  delay  has  caused  an  abuse  of  process,  the  proper  test  appears  to  be  the  one 
stipulated  in  a  recent  decision  of  the  Ontario  Divisional  Court  in  Ford  Motor  Co.  et  al.  v. 
Ontario  Human  Rights  Commission  et  al.  (13  January  1995,  Court  File  537/94).  There  the 
Divisional  Court  adopted  the  rule  set  out  in  Nisbett  v.  Manitoba  Human  Rights  Commission  and 
Donald  Knight  (1993),  18  C.H.R.R.  D/504  (Man.  C.A.):  "The  question  is  simply  whether  or 
not  on  the  record  there  has  been  demonstrated  evidence  of  prejudice  of  sufficient  magnitude  to 
impact  on  the  fairness  of  the  hearing."  This  point  is  elaborated  in  Guthro  v.  Westinghouse 
Canada  Inc.  (No. 2)  (1991),  15  C.H.R.R.  D/388  (Ont.  Bd.  Inq.),  where  the  board  notes: 

In  the  case  at  hand,  the  time  interval  from  the  first  alleged  infraction  of  the  Code  „ 
to  the  present  is  about  nineteen  years.  If  delay  alone  were  to  be  considered  as  the 
sole  criterion,  there  would  be  no  need  to  proceed  with  the  case.  However,  the 
concept  of  unreasonable  delay  will  not,  by  itself,  be  a  bar  to  hearing  the  facts  of 


the  matter.  The  matter  may  be  analogized  to  the  equitable  doctrine  of  laches, 
where  the  key  question  is  whether  the  delay  caused  prejudice  to  a  particular  party. 
Only  by  submitting  evidence  of  such  prejudice  will  the  party  be  afforded  an 
opportunity  to  succeed;  the  passage  of  time  does  not  create  an  automatic  dismissal 
of  a  complaint,  (at  para.  11). 

Witnesses  called  on  behalf  of  the  respondents  testified  that  they  believed  their  memories  of 
specific  incidents  had  faded  due  to  the  passage  of  time.  They  testified  that  their  recollection  of 
conversations,  events,  dates  and  times  has  deteriorated  and  eroded.  It  appears  that  at  least  one 
potential  witness,  Judy  McLean,  who  acted  as  a  spokeswoman  for  the  management  group  on 
policy  issues,  has  died  in  the  interim.  Clearly  it  would  have  been  much  better  to  have  held  this 
hearing  as  quickly  as  possible  after  the  complaint  was  filed. 

However,  counsel  for  the  Commission  argued  that  the  respondent  had  failed  to  satisfy  its  onus 
of  proving  that  the  delay  would  jeopardize  this  tribunal's  ability  to  hold  a  fair  hearing.  The  loss 
of  Ms.  McLean's  testimony  is  not  fatal  to  the  proceeding,  for  it  was  not  proven  that  the  bulk 
of  the  evidence  she  might  have  produced  could  not  be  provided  by  other  individuals  involved 
in  the  process  of  salary  negotiations.  Ms.  McLean  may  have  been  the  spokeswoman  for  the 
management  group,  but  she  acted  in  tandem  with  other  personnel  and  advocated  in  their  interests 
based  upon  their  instructions.  There  appear  to  be  other  individuals,  both  library  employees  and 
Library  Board  members,  who  can  testify  to  the  events  and  practices  concerned.  Notes  were 
taken  during  various  lengthy  fact-finding  and  conciliation  meetings,  where  parties  attended  with 
experienced  legal  counsel.  Under  cross-examination,  several  of  the  witnesses  also  conceded  that 
there  were  detailed  written  notes  taken  during  the  initial  investigative  stages  of  this  complaint, 
which  still  exist.  As  one  witness  candidly  admitted,  such  notes  would  be  of  significant 
assistance  in  refreshing  her  memory.  With  the  exception  of  Ms.  McLean,  the  rest  of  the 
individuals  whose  evidence  will  be  key  to  this  inquiry  appear  to  be  available  to  testify,  most  of 
them  still  in  the  employ  of  the  respondent  library.  It  is  by  no  means  clear  at  this  early  point  in 
the  hearing  that  substantial  testimony  cannot  be  adduced  regarding  the  main  points  of  contention 
in  this  case. 

In  fact,  it  appears  to  be  premature  to  attempt  to  assess  the  magnitude  of  the  faded  memories  and 
deteriorating  recall.  The  onus  of  proof  in  this  hearing  remains  with  the  Commission,  and  this 
board  will  have  to  give  serious  consideration  throughout  the  hearing  to  the  weight  to  be  attached 
to  evidence  adduced  concerning  events  long  in  the  past.  In  my  view,  however,  the  record  does 
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not  yet  disclose  prejudice  of  the  magnitude  contemplated  in  Nisbett,  nor  does  the  prejudice 
alleged  by  the  respondent  fall  within  the  level  required  in  Guthro:  "more  than  inconvenience", 
"sufficiently  oppressive  to  prevent  a  response  or  defence  from  being  made",  and  "an 
unsurmountable  problem"  (at  para.  21  and  22).  Under  the  circumstances,  I  have  concluded  that 
it  would  not  be  an  abuse  of  process  to  continue  the  hearing  in  this  case.  I  will,  however,  take 
appropriate  account  of  the  delay  when  it  comes  to  weighing  all  of  the  evidence  and  fashioning 
any  remedy  that  might  be  awarded  in  this  complaint. 

n.  Lack  of  Particulars 

Counsel  for  the  respondent  argued  that  the  complaint  document  was  "vague  and  lacking  any 
reference  to  details  or  incidents  which  might  assist  the  Library  Board  in  defending  itself. "  He 
took  issue,  in  particular,  with  some  of  the  more  general  statements  in  the  complaint,  such  as  the 
allegation  that  "Mr.  and  Mrs.  Israel  have  harassed  me  to  the  point  where  I  had  to  seek 
professional  and  medical  help."  Counsel  for  the  Commission  countered  that  the  relatively 
general  statements,  such  as  this  one,  were  particularized  in  later  paragraphs  which  provided 
more  specific  details.  She  also  noted  that  the  respondents  had  filed  a  lengthy  reply  during  the 
initial  stages  of  the  process,  which  reflected  a  detailed  and  comprehensive  understanding  of  the 
dispute  in  issue.  Further  details  were  also  apparently  provided  to  the  respondents  during  the 
lengthy  fact-finding  meetings. 

The  complaint  filed  in  this  case  is  unusually  long,  comprising  some  fifty-eight  paragraphs  of 
allegations.  Several  of  the  paragraphs  do  appear  to  be  in  the  nature  of  rather  generalized 
assertions,  rather  than  concrete  statements  tied  to  specified  individuals,  times  and  places. 
However,  in  comparison  with  many  other  complaints,  this  documentation  appears  to  be  well 
buttressed  with  particular  specifics  of  alleged  incidents,  dates,  named  individuals  and  sequences 
of  events.  Furthermore,  complaints  under  the  Code  are  not  intended  to  be  formal  statements  of 
pleading.  Their  function  is  only  to  advise  the  parties  of  the  nature  of  the  allegations  against 
them,  and  to  provide  sufficient  particularity  to  permit  the  respondents  to  prepare  and  present 
their  defence.  I  have  reviewed  the  documents  carefully,  and  have  concluded  that  this  aspect  of 
the  respondent's  motion  should  fail. 


EI.  Alleged  Apprehension  of  Bias  and  Bad  Faith 


Respondent's  counsel  raised  this  line  of  argument  based  on  the  two  investigators'  reports 
submitted  to  the  Commission  recommending  against  the  appointment  of  a  board  of  inquiry.  In 
both  reports,  the  investigators  stated  that  there  was  insufficient  evidence  to  demonstrate  a  causal 
link  between  the  alleged  harassment  and  the  complainant's  race,  colour  or  place  of  origin. 
Counsel  for  the  respondent  argued  that  the  Commission  had  no  evidence  before  it  to  justify  the 
complaint,  and  that  the  investigators'  reports  clearly  indicated  no  basis  for  the  appointment  of 
a  board.  Consequently,  he  urged  this  board  of  inquiry  to  make  a  finding  of  bias  and  bad  faith 
based  on  the  decision  of  the  Commission  to  proceed  with  the  appointment  of  a  board. 

I  have  reviewed  the  case  summaries  prepared  by  the  two  investigators,  which  ultimately 
recommend  against  the  appointment  of  a  board  of  inquiry.  While  there  is  much  in  those 
documents  which  support  the  defence  that  will  undoubtedly  be  raised  by  the  respondents,  it  is 
something  of  an  overstatement  to  say  that  there  is  "no  evidence"  in  those  documents  supportive 
of  the  complainant's  perspective.  Furthermore,  with  respect,  I  believe  that  respondent's  counsel 
has  misconstrued  the  role  of  the  Commission  vis-a-vis  its  staff  employees.  The  Commission  is 
not  obligated  to  follow  the  recommendations  of  its  investigators  in  all  cases.  Investigators  are 
charged  with  the  collection  of  information  and  evidence  based  on  the  complaints  filed  under  the 
Code.  The  Commission  is  charged  with  directing  matters  of  broad  policy  development  for 
human  rights,  and  must  consider  all  aspects  of  the  education  and  enforcement  responsibilities 
under  the  Code.  It  would  be  surprising  if  the  Commission  merely  rubber-stamped  the 
recommendation  of  its  investigatory  staff  without  further  assessment,  evaluation,  and 
consideration  of  wider  policy  concerns.  The  final  decision  on  each  case  lies  with  the 
Commission.  [See  also  Delamare  v.  Inter-mountain  School  Division  (1984),  7  C.H.R.R.  D/3147 
(Man.  Bd.  Inq.)  and  Barber  v.  Sears  Canada  Inc.  (unreported,  14  March  1993,  Ont.  Bd.  Inq.)] 

The  Code  expressly  provides  the  Commission,  under  s.36(l)  with  the  discretion  to  request  the 
Minister  to  appoint  a  board  of  inquiry.  The  Code  requires  that  where  the  Commission  decides 
not  to  recommend  a  board  of  inquiry,  it  must  advise  the  complainant  and  respondent  "in  writing 
of  the  decision  and  reasons  therefor. "  There  is  no  requirement  to  provide  reasons  where  a  board 
of  inquiry  is  recommended.  Presumably,  this  is  because  the  reasons  for  this  action  ought  to 
become  obvious  during  the  hearing  itself.  There  is  no  apparent  error  or  abuse  of  process  in  the 
events  leading  up  to  the  recommendation  to  appoint  a  board  of  inquiry  in  the  case  before  me. 


Respondent's  counsel's  argument  based  on  alleged  apprehension  of  bias  or  bad  faith  also  fails. 
TV.  Breach  of  s.34(T)(cT)  of  the  Code 

Counsel  for  the  respondent  argued  that  the  facts  upon  which  the  complaint  was  based  "occurred 
commencing  in  December  of  1984."  Section  34(l)(d)  of  the  Code,  states: 

s.34  (1)  Where  it  appears  to  the  Commission  that, 

(d)  the  facts  upon  which  the  complaint  is  based  occurred  more  than  six  months 
before  the  complaint  was  filed,  unless  the  Commission  is  satisfied  that  the  delay 
was  incurred  in  good  faith  and  no  substantial  prejudice  will  result  to  any  person 
affected  by  the  delay, 

the  Commission  may,  in  its  discretion,  decide  not  to  deal  with  the 
complaint. 

The  complaint  was  filed  on  17  February  1987,  which  counsel  argued  was  outside  the  six  month 
limitation  period.  He  claimed  that  there  was  "no  indication  that  the  Commission  went  through 
the  process  of  satisfying  itself  that  the  delay  was  incurred  in  good  faith  and  that  no  substantial 
prejudice  will  result  to  any  person  affected  by  the  delay,  or  for  that  matter,  whether  the 
Commission  went  through  this  process  at  all. " 

Once  again,  with  respect,  this  argument  appears  to  misconstrue  the  statutory  provision.  The  six 
month  limitation  period  is  clearly  discretionary,  and  there  is  no  statutory  requirement  that  the 
Commission  issue  written  reasons  regarding  its  decision  to  permit  later  filing.  There  would  need 
to  be  evidence  tendered  of  some  impropriety  before  any  such  discretionary  decision  would 
become  reviewable  by  this  board  of  inquiry.  Whitehead  v.  Servodyne  Canada  Ltd.  (1987),  8 
C.H.R.R.  D/3874  (Ont.  Bd.  Inq.)- suggests  (at  D/3875)  that  a  board  of  inquiry  has  no  authority 
to  review  the  exercise  of  discretion  under  s.34(l)(d)  unless  there  is  "cogent  evidence  of  an 
egregious  error  that  substantially  prejudiced  the  respondent. "  That  decision  also  suggests  that 
the  onus  is  on  the  respondent  to  introduce  evidence  of  such  wrongdoing. 

In  this  case  however,  there  appears  to  be  an  obvious  reason  why  a  complaint  dated  17  February 
1987  might  be  in  order.  The  allegations  suggest  that  the  complainant's  discovery  of  an  apparent 
salary  discrepancy  was  merely  the  first  of  a  continuing  series  of  incidents  in  this  case. 
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Subsequent  to  the  complainant's  discovery  of  the  alleged  disparity  in  earnings,  he  entered  into 
a  process  of  negotiation  with  the  respondents  in  an  effort  to  resolve  the  matter.  The  complaint 
makes  broad  allegations  of  employment  harassment  and  a  course  of  vexatious  conduct  flowing 
from  his  efforts  to  redress  his  perceived  injury.  These  incidents  of  harassment  allegedly 
continued  through  1986  and  even  into  January  of  1987,  a  mere  one  month  prior  to  the  filing  of 
the  complaint.  In  this  case,  there  does  not  appear  to  be  any  violation  of  the  limitation  provision 
even  on  its  face.  Furthermore,  there  appears  to  be  no  prejudice  whatsoever  to  the  respondent. 
The  uncontradicted  evidence  of  the  respondents'  witnesses  indicate  that  all  respondents  were  on 
notice  and  fully  cognizant  of  the  complainant's  dissatisfaction  with  his  employment  situation  as 
early  as  December  1984. 

V.  Cumulative  Effect:  The  Shreve  Decision 

Respondent's  counsel  also  argued  that  the  board  should  consider  the  issue  of  delay,  lack  of 
timely  disclosure,  and  the  alleged  unfairness  and  bias  of  the  Commission's  process  in 
combination.  Even  though  each,  by  itself,  might  not  cause  a  board  to  dismiss  the  complaint  for 
abuse  of  process,  taken  together,  they  amounted  to  sufficient  cause  to  make  an  order  of 
dismissal.  In  this  argument,  he  relied  upon  Shreve  v.  Corporation  of  the  City  of  Windsor. 
(1993)  18  C.H.R.R.  D/363  (Ont.  Bd.  Inq.,  Kerr),  where  it  was  stated: 

[TJaken  separately,  bias  of  the  investigating  officer,  lapse  of  time, 
and  restricted  disclosure  by  the  Commission  would  not  necessarily, 
nor  on  the  facts  of  this  case,  deprive  the  respondents  of  a  fair 
hearing  at  the  board  of  inquiry  stage.  In  combination,  however, 
these  circumstances  seriously  prejudiced  the  ability  of  the 
respondents  to  prepare  their  case  in  a  timely  fashion.  This  violates 
the  principle  of  fairness.  It  causes  prejudice  that  cannot  really  be 
cured  at  the  board  of  inquiry  stage  since  one  power  a  board 
definitely  lacks  is  that  to  turn  back  the  clock.  [...] 

One  consideration  that  I  have  neglected  in  this  analysis  is  that,  if 
I  dismiss  or  permanently  stay  the  complaint  on  this  basis,  the 
complainant  is  left  without  any  determination,  let  alone  any 
redress,  with  respect  to  his  rights.  The  way  in  which  the 
complaint  was  processed  by  the  Commission  has  been  as 
detrimental  to  his  interests  as  it  has  been  to  those  of  the 
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respondents.  It  is  recognition  of  this  that  has  led  boards  of 
inquiry,  in  the  final  result,  to  reject  motions  such  as  those  of  the 
respondents,  notwithstanding  relatively  serious  delays  or  problems 
of  fairness  resulting  from  the  Commission's  process.  [...] 

The  only  consolation  I  can  offer  to  the  complainant  is  that  a 
decision  such  as  this  may  have  some  effect  in  reforming  the 
process  of  the  Commission  to  the  benefit  of  complainants,  as  well 
as  respondents, 
(at  paras.  103-105). 

In  another  decision,  Ford  Motor  Co.  of  Canada  Ltd.  v.  Naraine  (21  April  1994,  unreported, 
Board  of  Inquiry),  I  refused  to  follow  the  Shreve  analysis: 

I  do  not  wish  to  minimize  the  very  real  problems  encountered  by 
both  complainants  and  respondents  in  the  human  rights  procedures 
currently  mandated  by  the  Code.  The  delays  are  reprehensible. 
The  investigations  may  be  less  than  thorough,  with  grievous  gaps 
in  the  materials  collected.  The  hierarchical  process  in  which  the 
file  originally  compiled  by  the  investigating  officer  is  reviewed  by 
various  levels  of  supervision,  through  to  Commission  counsel  and 
the  Commissioners  themselves,  may  be  unwieldy,  complex,  and 
even  torturous  at  times.  But  our  current  jurisprudence  stipulates 
that  this  is  the  only  avenue  we  have  in  Ontario  to  obtain  a  hearing 
in  human  rights  disputes.  This  is  the  only  forum  in  which 
complainants  can  have  their  rights  affirmed,  and  respondents  can 
mount  a  full  defence  and  seek  vindication  of  any  allegations  of 
discrimination.  [...] 

In  my  view,  Professor  Kerr's  decision  to  try  to  use  the  dismissal  of  a  complaint  as  leverage  to 
ensure  that  the  Commission  would  reform  its  procedures  was  erroneous.  There  are  other 
avenues  to  seek  this  sort  of  reform,  some  of  them  political,  some  of  them  bureaucratic,  and 
some  of  them  through  the  review  mechanisms  offered  by  the  office  of  the  ombudsman  and  the 
Divisional  Court.  To  attempt  to  reform  institutions  by  denying  individual  litigants  their  only 
forum  for  resolving  human  rights  disputes  is  both  unfair  and  unrealistic.  What  is  more,  the 
message  has  surely  been  registered.  Do  we  need  additional  decisions  dismissing  complaints  in 
order  to  underscore  the  significance  of  the  concerns?  Surely  this  is  the  wrong  reason  to  stay 
proceedings  at  this  stage  of  the  inquiry. 

That  ruling  was  taken  on  judicial  review  to  the  Divisional  Court,  and  not  overturned  on  this 
^omt  (see  Ford  v.  Ontario  Human  Rights  Commission  (supra). 


In  this  case,  I  feel  even  more  strongly  that  this  board  should  not  follow  the  Shreve  analysis.  As 
counsel  for  the  respondent  conceded,  there  is  no  suggestion  in  this  case  that  the  conduct  of  the 
Commission's  investigator  during  the  investigation  of  the  case  was  substantially  unfair  or  biased. 
The  evidence  of  delay  and  lack  of  particularity  have  been  dealt  with  above,  and  do  not  constitute 
sufficient  grounds,  even  when  taken  in  combination  with  the  other  allegations,  to  constitute  abuse 
of  process. 

Finally,  during  the  preliminary  hearing,  there  was  some  evidence  adduced  to  suggest  that  prior 
to  the  hearing,  the  complainant  may  have  approached  a  potential  witness  to  discuss  with  her  the 
manner  in  which  she  would  give  evidence  before  this  board.  Counsel  for  the  respondent  argued 
that  this  constituted  additional  evidence  of  abuse  of  process,  justifying  a  decision  by  this  board 
to  quash  further  proceedings. 

Any  allegations  of  attempts  to  tamper  with  witnesses  or  evidence  are,  of  course,  matters  of  an 
extremely  serious  nature.  All  boards  of  inquiry  must  be  alert  to  the  extraordinarily  damaging 
effects  of  any  efforts  to  intimidate  or  influence  witnesses.  Where  such  is  proven,  it  will 
undoubtedly  have  a  substantial  bearing  upon  any  findings  made  by  the  tribunal.  However,  it  is 
very  difficult  if  not  impossible  to  evaluate  allegations  of  this  sort  at  a  preliminary  stage  in  the 
hearing.  To  properly  determine  the  nature  and  impact  of  such  incidents,  there  must  be  an 
opportunity  for  both  sides  to  call  full  evidence.  The  extent  and  significance  of  any  alleged 
attempts  to  tamper  with  a  witness  are  matters  which  are  more  properly  addressed  in  detail  at  the 
hearing  on  the  merits. 

In  conclusion,  it  is  the  finding  of  this  board  that  the  preliminary  arguments  raised  to  stay  these 
proceedings  for  abuse  of  process  are  not  compelling.  The  respondent's  motion  is  denied. 


Constance  Backhouse 
Chair,  Board  of  Inquiry 


